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DECI SI

CRAI B, Menmber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by the Peralta
Federation of Teachers, Local 1603, CFT/AFT, AFL-CI O (PFT) from
an admnistrative decision of the San Francisco Regional Ofice
of PERB (Regional O fice) ordering a self-determ nation
el ection as a nmeans of resolving a conflict posed by the filing
of a unit nodification petition and a decertification petition

i nvolving the sane bargaining unit. PFT represents two

existing certificated units, the regular unit and the East Bay



Skills Center unit.. The regular unit was certified by the
Board in Peralta Community College Distrjict (1978) PERB
Deci sion No. 77% (hereafter Peralta No. 77).

On March 27, 1986, PFT filed a unit nodification petition
seeking to consolidate the two units (as well as a third group
of Accelerated Instructional Programteachers). An anmended
petition was filed on April 11. On March 31, 1986, the
Edith M Austin Skills Center/CTA/ NEA (CTA) filed a
decertification petition seeking to represent the Skills Center
teachers. The investigation of the decertification petition
rai sed issues which were deened appropriate for determ nation
by an adm nistrative law judge (ALJ). The unit nodification
petition was held in abeyance. Before a deternination was made
by the ALJ, CTA filed a second decertification petition on

July 3, 1986, which was tinely filed and denonstrated

The Board, deternmined that section 3545(b)(l) of the
Educati onal Enpl oynent Rel ations Act (EERA) (EERA is codified
at Governnent Code section 3540, et seq.) created a "rebuttable
presunption” in favor of the inclusion of all classroom
teachers in one unit. It then found the presunption to have
been rebutted, since the Skills Center teachers |acked a
community of interest wwth the other teachers.

Section 3545(b) (1) states:

In all cases:

A negotiating unit that includes classroom
teachers shall not be appropriate unless it
at least includes all of the classroom
teachers enployed by the public school

enpl oyer, except managenent enpl oyees,
supervi sory enpl oyees, and confidentia

enpl oyees.



sufficient proof of support. The first decertification
petition was then dism ssed as noot.

Concluding that giving either the unit nodification or the
decertification petition precedence would not adequately
address the rights of all parties, the Regional Ofice ordered
a self-determnation election in the Skills Center unit. The
el ection was conducted on April 3, 1987, and the ballots were
i npounded. The ballot read as foll ows:

(1) Do you desire to be included wth al
certificated enployees in a
District-wi de bargaining unit
represented by the Peralta Federation of
Teachers, Local 1603, CFT/ AFT, AFL-C O?
(Yes/ No)

(2) In the event that a majority of the
eligible voters do not wish to be
included in the District-w de bargaining
unit, do you wish to be represented in
the East Bay Skills Center unit by:

(a) PFT
(b) CTA

(c) No representative
The adm ni strative decision bel ow was based on the prem se
that either a consolidated unit or the continuation of the
separate units would be appropriate under the circunstances of
this case. This was based on two conclusions: 1) the unit

nmodi fication petition states a prinma facie case of changed
) L.
circunstances sufficient to warrant reversal of the Board's

°The Regional Ofice, in effect, made a finding that the
petition is neritorious based on the failure of the opposing



findings in Peralta No. 77, and 2) PERB Regul ation 327703
requires only that a decertification petition seek to decertify
an "established" unit, i.e., such a petition does not require
any inquiry into the continued appropriateness of the
established unit.

The Regional Ofice's attenpt to effectively conbine the
processing of the two petitions through a self-determ nation
el ection was notivated by the concern that either petition, if
viewed in isolation, was sufficient to warrant its further
processing, while allowing either petition to take precedence
could (depending on the outcome of the hearing or election)
render the other invalid.

On appeal, PFT contends that it was inproper to hold a
self-determ nation election. Instead, PFT argues that the
Board nust determine as a threshold matter the continued

appropri ateness of separate units of teachers. Thus, PFT

parties to contest the allegations of changed circunstances.
Presumably, if the unit nodification petition went forward, it
woul d be the Regional Ofice's position that no facts would be
in dispute. Thus, no hearing would be necessary.

®PERB Regul ations are codified at California
Adm ni strative Code, title 8, part Ill, section 31001 et seq.
Regul ation 32770 states, in pertinent part:

(a) A petition for an election to decertify
an existing exclusive representative in an
established unit may be filed by a group of
enpl oyees wthin the unit or an enpl oyee
organi zation. The petition shall be filed
with the regional office utilizing forns
provi ded by the Board (enphasis added).



clains that the unit nodification petition nust be processed
first. If the unit nodification petition is granted, PFT
argues, then the decertification petition would no |onger be
filed for an "established" unit and should therefore be
di sm ssed. Inmplicit in this argunent is that the "Peralta
presunption"” (as established in Peralta No. 77) does not
logically allow for circunstances where either the consolidated
unit or separate unit configuration could be "appropriate.”
PFT also clains that the adm nistrative decision ignored the
Accel erated Instructional Program teachers sought to be added
to the regular unit.
DI_SCUSSI ON

While we believe it may be proper for enployees to choose
bet ween two ot herw se appropriate unit configurations,ﬂ t hat
is not the situation presented in this case. W do not agree
wth the finding of the Regional O fice that the allegations of
changed circunstances in the unit nodification petition were
undi sput ed. In both its original response to the petition on

April 23, 1986, and its Cctober 15, 1986 response to the

“This is in accord with precedent in the private sector
See, e.g., NLRB v. Underwood Machinery Co. (1st Cir. 1949) 179
F.2d 118 [25 LRRM 2195] (National Labor Rel ations Board (NLRB)
did not inproperly delegate unit determnation to a group of
enpl oyees where either of two unit configurations were found to
be otherw se appropriate and enpl oyee preference was the factor
used to "tip the scales"”); PSAv. NLRB (9th Cr. 1978) 587 F.2d
1032 [100 LRRM 2566] (NLRB abused its discretion by allow ng
enpl oyees to vote on whether to join an existing unit where
consideration of other criteria reflected that such a a
configuration would be i nappropriate).




Regional O fice's Septenber 18, 1986 solicitation of argunent,
CTA di sputes the allegations of changed circunstances, albeit,
in conclusory fashion. In its response to PFT's exceptions,
CTA clainms that it had no effective opportunity to respond to
the unit nodification petition's factual allegations (i.e., no
hearing) and, while not objecting to the self-determnation
el ection, CTA expressly reserves the right to dispute the
al | egations of changed circunstances. The Peralta Community
College District's (District) fiIings5 have focused on policy
reasons for processing the decertification petition first and
clainmed that the continued appropriateness of a separate Skills
Center unit was irrelevant. G ven these responses, we find
that the record cannot be fairly read to reflect that the
al | egations of changed circunstances are undi sputed.

Havi ng concluded that the allegations of changed
circunstances remain just that, allegations, we find that the
i nclusion of question no. 1 on the ballot inpermssibly
del egated to enpl oyees the determ nation of the appropriate
unit configuration, a matter, when in dispute, to be determ ned

exclusively by this agency.6 Wiile the Board may all ow for

We consider only the District's filings subnitted prior
to PFT's appeal of the adm nistrative decision. The District's
response to the appeal was not tinely filed and is, therefore,
not considered here. The District requests that its filing be
accepted, but it puts forth no grounds for excusing the
untinmely filing.

°Section 3541.3 states, in pertinent part:



stipulated unit configurations, it nust nmake a fornal
determ nation as to a proposed unit (or nodification thereof)
where the appropriateness of the unit is in dispute.

Havi ng determ ned that the conpeting clains represented by
the unit nodification and decertification petitions cannot be
resol ved through a self-determnation election such as that
devi sed by the Regional Ofice, we nowturn to the critical
issue in this case —which petition should take precedence?

The nmerits of the unit nodification petition have yet to be
properly determ ned. Absent such a determ nation by this
agency, the present unit configuration is presunptively
appropriate. Thus, the decertification petition was properly
filed in an "established" unit (as determned in Peralta No.
77"). Therefore, we now focus upon the policy considerations
inmplicated in giving priority to either the decertification or

unit nodification petition.

The Board shall have all of the follow ng
powers and duti es:

(a) To determine in disputed cases, or
ot herwi se approve, appropriate units.

"We do not address the propriety of the Board s decision
in Peralta No. 77. It is relevant here only insofar as it
represents a prior adjudication which established the existing
unit configurations. Qur decision today does not require us to
necessarily agree or disagree with the Board' s approach in
Peralta No. 77. Should we differ with the Board' s prior
interpretation of section 3545(b)(1), we shall reach that issue
in another case when the matter Is squarely before us.



We conclude that a decertification petition which is

properly filed in an established unit and contains the
requi site proof of support should be given priority over a unit
nodi fi cation petition, so long as no fornmal determ nation on
the nerits of the unit nodification petition has been nade at
the time the decertification petition is filed. This approach
has precedent in the private sector. NLRB Rules and
Regul ations, at 29 CFR, section 102.60(b) states:

A petition for clarification of an existing

bargaining unit, or a petition for anmendnent

of certification, in the absence of a

guestion concerning representation, my be

filed by a |labor organization or by an
enpl oyer. . . (enphasis added).

VWil e a bal ance nust be struck between issues of unit
clarification and questions concerning representation,
preservation of the integrity of the statutory scheme of the
EERA can best be achieved by recognizing the paranount right of
public school enployees to select an exclusive representative
of their own choice. The free choice of an exclusive

representative is a cornerstone of the EERA® , as it is in al

8 The EERA begins by stating, at section 3540:

It is the purpose of this chapter to pronote
t he i nprovenment of personnel managenent and
enpl oyer-enpl oyee relations within the
public school systens in the State of
California by providing a uniform basis for
recogni zing the right of public schoo

enpl oyees to join organizations of their own
choi ce, .



anal ogous col l ective bargaining schenes. Not only is free
choice crucial to protecting the individual rights bestowed by
the statute, but it is also critical to stable and efficient

| abor relations. For collective bargaining to work, an
exclusive representative nust fairly and effectively represent
the interests of the menbers of the bargaining unit. The best
guarantee of such a result is the free and denocratic selection
of such representatives by unit nenbers. Further, giving
precedence to a unit nodification petition when a valid
decertification petition has been filed carries with it the
potential for abuse. An incunbent union, when threatened by a
decertification effort, need only file a unit nodification
petition that would alter the unit configuration so as to
prevent the decertification petition frombeing filed in an

g This woul d preclude a decertification

"establ ished” unit.
election if the petition was eventually granted, and woul d
unduly del ay such an election even if the unit nodification
petition was denied. Gving precedence to a decertification
petition, on the other hand, does not hold the sanme potential

for abuse. A decertification petition requires proof of

3CTA clainms that this is exactly what transpired in the
instant case. As this reflects a factual dispute upon which
t here has been no hearing, we have no basis upon which to
decide the nerits of this allegation, and we, of course,
decline to do so. Nevertheless, the potential for such abuse
is a relevant consideration in deciding, as a general matter,
whi ch type of petition should take precedence.



d. 10 Pr oof of

enpl oyee support before it may be processe
enpl oyee support acts as an inherent check upon the filing of
frivol ous petitions.

There is the remaining question of whether we nust order a
new el ection or can rely upon the results of question no. 2 on
the ballot to determne the nerits of the decertification
petition. While the presence of question no. 2 surely affected
t he enpl oyees' response to question no. 1 (for their views on
decertification would logically control their choice of unit
configurations), we find no reason to believe that the inverse
is true. Question no. 2 was carefully phrased to make it clear
that the choice of representatives was based on the assunption
that the Skills Center would remain as a separate unit.
Therefore, the issue voted on by the enpl oyees was identical to
that which woul d have been presented by a decertification

el ecti on al one. Under these circunstances, we find no reason

to conclude that the enpl oyees were m sled or otherw se

1%Regul ati on 32770 states, in pertinent part:

(b) The petition shall be acconpani ed by
proof that at |east 30 percent of the
enpl oyees in the established unit either:

(1) No longer desire to be represented
by the incunbent exclusive
representative; or

(2) Wsh to be represented by anot her
enpl oyee organi zati on.

10



affected by the appearance on the ballot of the unit
configuration question (question no. 1).

Lastly, we agree with PFT that the adm nistrative decision
fails to adequately determ ne the status of the Accel erated
I nstructional Programteachers. Wile the admnistrative
decision notes that there is no official record of a unit of
Accel erated Instructional Programinstructors, it acknow edges
that PFT anended its petition to alternatively seek
consolidation of that unit with the larger unit or sinply the
addition of the relevant classifications to the |arger unit.
There is no further nmention of these enployees in the
adm nistrative decision. As the record is insufficient to
allow us to make any determination with regard to these
enpl oyees, we remand this issue to the Regional O fice. W
note that there is no conflict between this portion of the unit
nodi fication petition and the decertification petition; thus,
this aspect of the petition need not be held in abeyance shoul d
PFT desire to go forward on that |imted basis.

ORDER

The Public Enpl oynent Rel ati ons Board hereby ORDERS t hat
the decertification petition filed by the Edith M Austin
Skills Center, CTA/NEA in Case No. SF-D- 156 (R-501) be
processed forthwith and that the responses to question no. 2 on
the ballots cast in the self-determ nation election of
April 3, 1987 be counted and used to determ ne whether the

petition is granted or denied. Responses to question no. 1

11



shall not be counted. The unit nodification petition filed by
the Peralta Federation of Teachers, Local 1603, CFT/AFT,
AFL-CIO in Case No. SF-UM 385 shall be held in abeyance pending
t he outconme of the ballot count ordered above. The issue of
the status of the Accelerated Instructional Programteachers is
hereby REMANDED to the San Francisco Regional Director of the
PERB for determ nation consistent with the discussion above.
The San Francisco Regional Director is ORDERED to take other

appropriate action consistent with this DECH SI O\

Chai rperson Hesse and Menber Porter joined in this Decision.
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